With three weeks left in the 2011 Session. the House and Senate remain so far apart on
their respective budgets that neither chamber has even appointed conference committees to begin
working through their differences. At this point. House and Senate leadership cannot even agree
on the “top-line” numbers to be used for education, health care, ete. There is also a wide
divergence of opinion on how to reform the state’s employee pension plan. With the Senate
taking next week off for Passover and Easter holidays. much will have to happen in the final two
weeks of the session i order to bring the state budget in for a landing by the scheduled end of
session on May 6.

The Senate’s nearly 370 billion spending plan includes deep cuts to hospitals, sweeping
changes to public employee pensions. a reduction of more than 5.000 state employees, and
placing a quarter of the state’s prison population into facilities run by private companies. The
Senate proposal also brings into the legislative appropriation process for the first time the
budgets of water management districts. some expressway authorities, and county court clerks.

The House budget 1s $3.3 billion less, primarily because the House does not draw these
regional and local entities into the state budget process. The House proposal imposes less
dramatic cuts in health care and relies less on privatization for savings, but removes more than
$300 mullion from the state’s road-building trust fund. The House budget also eliminates
funding for biomedical research. makes cuts to financial aid programs, and eliminates more than
5.000 state jobs. Like the Senate, the House also creates savings for the state by making
significant changes to public employee pensions.

At this point. despite the austere budget climate. thousands of bills have been filed for
consideration by the 2011 Florida Legislature, many of which would impact the construction
mndustry. Beyond the bills that we are actively trymng to pass. like the AGC-prionty balls
discussed below. AGC must also determune the impact of dozens of other bills and decide to
support. oppose, or amend them as warranted. Outlined below 1s an ever-expanding list of major
bills and issues on which AGC is pursuing the interests of Florida’s general contractors during
the 2011 Session here in Tallahassee.

STATE CONSTRUCTION MANAGEMENT STATUS: PENDING
SB 2126 — Senate Budget Committee AGC POSITION: AMEND/NMONITOR

In the aftermath of the controversy here in Tallahassee over the new courthouse for the
First District Court of Appeals, which was dubbed the “Taj Mahal” in the press. movement by



the legislature to impose new constraints on the state’s management of building construction was
almost inevitable.

Action on this front during the first few weeks of the committee process was rather
limited. but the Senate Budget Committee rolled out a long series of proposed committee bills
(“PCB’s™) on March 28 as part of its budget deliberations. Among these bills was PCB 7138,
which would make major changes to the state’s management of building construction.

Most notably, a very troubling provision was inserted into the bill at the request of the
Department of Financial Services, the intent of which was to prohibit the state’s use of a
construction management entity for any project with a value over $2 million.

AGC immediately intervened to removwe this ill-conceived provision, which was amended
out of the bill by the Senate Budget Committee on April 1. Ironically, after the authority of the
state to hire construction management entities was questioned several years ago, AGC was the
primary mover behind successful legislation to ensure that the state would continue to have the
option of using construction management services.

Several items of note that remain i the bill, which has now been designated as SB 2126:

e Requures the standards for use of a state building to include an analysis of the cost per
square foot of the constructed space, less the amount of space necessary for the public,
compared to the number of employees projected to work in the building.

e The Department of Management Services must adopt new standards for materials and
components used in the construction of a state building that will expressly consider the
cost compared to durability and the long-term cost savings as compared to the up-front
cost. Aesthetics may also be considered, but more so in the public access areas of a state
facility. Any use of a material or component that does not meet these new standards must
mnclude written justification and an analysis of the cost versus the benefits.

e If the actual cost of any component of a building 1s less than the anticipated cost, the
difference must be used to reduce the overall construction cost and may not be used for
purchases that were not included in the approved plan.

e Incorporates internal furnishings of state facilities into the budgeting process, provides a
defimition of “art,” and provides criteria for what can be purchased for decorating
facilities.

# PRIORITY

SUNSHINE LAW & PUBLIC PROCUREMENT STATUS: PENDING
SB 2090 — Senate Gov’t Oversight Committee AGC POSITION: SUPPORT
HB 7223 — House Gov’t Operations Subcommittee

Continuing an issue we began working on in 2010, AGC wants to temporarily shield bid
documents from inspection by competitors in order to eliminate the unfair advantage that would
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arise from such disclosures during the public bid process for construction services. The bill will
clarity that sealed responses received by an agency in response to an mvitation to bid, request for
proposals, or invitation to negotiate are temporarily exempt from the state’s public records
requirements, which generally mandate that all documents in the possession of an agency be
made available for public inspection.

Importantly. the bill will also exempt from the state’s open meeting requirements those
meetings at which vendors make oral presentations as part of the competitive procurement
process. Because it creates exemptions from the state’s “Sunshine Law” requirements. this ball
will require a two-thirds vote of the members of both houses of the Legislature in order to pass.

Both bills progressed through their next committee stops this past week. While HB 7223
is ready for consideration on the House floor. SB 2090 must be heard in one last committee.

% PRIORITY

DESIGN PROFESSIONAL LIABILITY STATUS: DEFEATED (FOR NOW)
SB 288 - Sen. Joe Negron (R - Palm City) AGC POSITION: OPPOSE
HB 605 - Rep. Greg Steube (R - Sarasota)

As you may recall, the architects and engineers championed a bill 1n 2010 to limit their
malpractice liability. Under current law. individual design professionals are personally subject to
malpractice claims, regardless of what the contract between the employing design firm and the
project owner or general contractor may provide regarding limitations on the design firm’s
contractual liability, required insurance coverages, etc.

The bill would have granted immunity to individual design professionals and eliminated
all malpractice claims with respect to damage to the project itself. A breach of contract action,
subject to the liability limitations and msurance requirements of the contract. would control all
questions of liability for such damages caused by faulty design work. For damages arising from
personal mjuries or from collateral property damage. a professional malpractice claim agaimst a
design professional would still exist.

The bill was amended during the course of the 2010 Session to: (a) make clear that only
the owner would be cut off from bringing a malpractice claim: (b) condition removal of the
design professional’s malpractice liability on the design firm maintaining the insurance
coverages specified in their contract; and (c) prohibit any contract provision that would limit the
design professional’s liability in a manner inconsistent with the contract’s insurance
requirements.

In 2010, SB 1964 passed the Senate (33-4) and passed the House (111-2). Ultimately.
howewver. Governor Crist was convinced to veto the bill.

The same bill was resurrected in the 2011 Session as SB 288 and HB 605.




































